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62 MICHIGAN LAW REVIEW 

each and every party signing or indorsing this note hereby * * * binds himself 
thereon as a principal, not as a surety." Held, parol evidence was admis- 
sible to show that the defendant signed as surety and not as principal. Spen- 
cer v. Alki Point Transp. Co. (Am. Savings Bank & Trust Co. et al., Inter- 
veners), (1909), — Wash. — , 101 Pac. 509. 

A simple but comprehensive definition of the parol eVidence rule is given 
in 9 Encyc. Evid., p. 321, in the following words, "Where parties have entered 
into a contract or agreement, which has been reduced to writing, it is a gen- 
eral rule that, in the absence of fraud or mistake, if the writing is complete 
upon its face and unambigious, parol evidence is not admissible, to contra- 
dict, vary, alter, add to or detract from, the terms of the instrument." In 
spite of the apparent clearness of the note sued on, parol evidence was ad- 
mitted to show that the defendant signed as surety and not as principal. 
The court cites the following provision of the Negotiable Instruments Act, 
in support of its decision, "When the signature is so placed that it is not 
clear in what capacity the person making the same intended to sign, he is to 
be deemed an indorser." (Laws 1899, p. 345, c. 149, §17 subd. 6.) The recital 
in the note itself that, "each and every party signing or indorsing this note 
hereby * * * binds himself thereon as a principal and not as a surety" seems, 
at least, to raise a doubt as to whether or not this provision of the Negotiable 
Instruments Act applies. The words used would seem to make it impossible 
to have a signature on the note "so placed that it is not clear in what capacity 
the person making the same intended to sign." The court also relies upon a well 
established rule of the state, which is simply and clearly expressed in one 
of its prior decisions : "It has been frequently held, that a person signing 
a note on its face, may show that he signed it as surety and not as principal." 
Tacoma Mill Co. v. Sherwood, n Wash. 492. The peculiar wording of the 
note, in this case, might also raise a question as to the application of this rule. 

Evidence — Res Gestae — Statement Made by Agent Shortly After Ac- 
cident. — Plaintiff's intestate was engaged in driving a wagon, when one of 
the defendant's cars collided with it. From this collision his death resulted. 
The defendant's motorman, who was operating the car, made a statement 
four or five seconds after the accident happened, that, "he bothered me all 
across the bridge." Held, that evidence of this statement was not admissi- 
ble as part of the res gestae, though the accident occurred after the car had 
crossed a bridge. Brauer v. New York City Interborough Ry. Co., (1909), 
116 N. Y. Supp. 59. 

There seem to be two different rules on the question involved in this 
case; one of them, "the strict rule," being followed by a large number of 
courts which hold that in order that evidence of the statement of an agent 
should be admissible, as part of the res gestae, in an action against the prin- 
cipal, it must have been made during the time when the accident was hap- 
pening. The rule is well stated in 6 Encyc. Evid., p. 426, as follows : "In 
actions to charge a master or principal with the negligence of a servant or 
agent, some courts are inclined to adhere to the strict rule, limiting the res- 
gestae to the time during which the injury was actually inflicted, and ex- 
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eluding as hearsay any statements of the servants or agents of the defend- 
ant, though made immediately before or after the infliction of injury." The 
following are illustrative cases in which this strict rule is followed and state- 
ments, made by agents of the defendant immediately after the accident, were 
excluded. San Antonio & A. P. R. Co. v. Belt, (Tex. Civ. App.), 46 S. W. 
374; Whitaker v. Eighth Ave. R. Co., 51 N Y. 295; Willis v. Atlantic &■ D. R. 
Co., 120 N. C. 508; Memphis &■ C. R. Co. v. Womack, 84 Ala. 149. Courts 
which follow the more liberal rule admit all statements which are made by 
agents, either before or after the accident, if made at a time when the mind 
is under the influence of the circumstances surrounding the accident and no 
time for fabrication has been allowed. The court in Hooker v. C, M. & St. 
P. R. Co., 76 Wis. 542, said, "Whatever the jury might understand was meant 
by the expression, we are satisfied that it occurred near enough to the acci- 
dent to be a part of the res gestae and admissible." In a case similar in its 
facts to the principal case, the court said, in admitting evidence of an en- 
gineer's statement, "It was made at the time of the accident, in view of the 
goods strewn along the road, by the breaking of boxes and seems to have 
grown directly out of and immediately after the happening of the fact. The 
negligence complained of being that of the engineer himself, we cannot say 
that his declaration, made upon the spot, at the time and in view of the 
effects of his conduct, are not evidence against the company as a part of the 
very transaction itself." Hanover R. Co. v. Coyle, 55 Pa. St. 396. Other 
cases in which this rule is followed are : Lexington St. R. Co. v. Strader, 28 
Ky. L. Rep., 157; Keyser v. Chi. & G. T. R. Co., 66 Mich. 390. 

Homestead — Breach of Contract to Convey — Contract not Signed by 
Wife. — Defendant agreed in writing to sell and convey to the plaintiff by 
warranty deed at a future date certain real property, constituting his home- 
stead. He refused to perform on the ground that the property was his 
homestead and that the agreement was not signed by his wife. Art. 16, §2, 
of the Constitution of Michigan, is in part as follows : — "But such mortgage 
or any other alienation of such lands, (meaning the homestead) by the own- 
er thereof, if a married man, shall not be valid without the signature of the 
wife to the same." In this action for damages for breach of contract Held, 
by the lower court, a contract to convey the homestead is void in the absence 
of the wife's signature, and the vendee can recover no damages for a breach 
thereof. This decision is affirmed by a divided court. Lawrence v. Vinke- 
mulder, (1909), — Mich. — , 122 N. W. 88. 

In those states where, by constitution or statute, alienation of the home- 
stead, to be valid, must have the wife's signature, it is well settled that speci- 
fic performance of a contract to convey will not be enforced in the absence 
of such signature. Among the cases in Michigan so holding are : Webster 
v. Warner, 119 Mich. 461; 78 N. W. 552; Phillips v. Stauch, 20 Mich. 369; 
Hall v. Loomis, 63 Mich. 709, 30 N. W. 374. Yet some jurisdictions will de- 
cree specific performance after the wife's death. Jerdee v. Furbush, 115 
Wis. 277, 91 N. W. 661; Brewer v. Wall, 23 Tex. 585. Where the contract 
to convey embraces lands other than the homestead there seems to be some 



